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C!tgegpv!vcz!ecug-!United States v. Orr-!fgekfgf!qp!Cwiwuv!39-!3129-!d{!vjg!WU!Fkuvtkev!Eqwtv!kp!
Ucp!Cpvqpkq-! kpxqnxgf!vjg!hqtgenquwtg!qh!cp!KTU!nkgp!qp!c!vtcev!qh!tgcn!rtqrgtv{!vq!ucvkuh{!vjg!ugrctcvg!
vcz!nkcdknkv{!qh!vjg!jwudcpf/!!3129!YN!5245814!)WUFE-!Y/F/!3129*!
! Yjcv!ocmgu!vjku!ecug!kpvgtguvkpi!ku!vjg!cpcn{uku!vjcv!vjg!Eqwtv!wugf!vq!cttkxg!cv!vjg!eqpenwukqp!vjcv!
vjg!hqtgenqugf!rtqrgtv{!ycu!eqoowpkv{!rtqrgtv{!kp!kvu!gpvktgv{!cpf!vjcv!vjg!pgv!rtqeggfu!htqo!vjg!ucng!
kb pd]p lnklanpu, ]bpan _hkoejc _kopo ]j` kpdan ]ikqjpo, skqh` ^a ]llhea` pk pda dqo^]j`�o p]t he]^ehepu 
ykvj! cp{! tgockpkpi! rtqeggfu! dgkpi! rckf! vq! vjg! ykhg! hqt! jgt! kpvgtguv! kp! vjg! rtqrgtv{/! Crrctgpvn{-! vjg!
rtqrgtv{!ycu!vjg!Vgzcu!jqoguvgcf!qh!vjg!rctvkgu/!
! Qp!vjg!ejctcevgtk|cvkqp!qh!vjg!hqtgenqugf!rtqrgtv{-!vjg!Eqwtv!hqwpf!vjcv!vjg!eqpukfgtcvkqp!ikxgp!vq!
vjg!ugnngt!kp!cp!gzejcpig!vtcpucevkqp!hqt!vjg!ceswkukvkqp!qh!vjg!hqtgenqugf!rtqrgtv{!)dgkpi!212/6;6!cetgu!
vjcv!ycu! fggfgf! vq! vjg!seba ej dan j]ia) _kjoeopa` kb pda bkhhksejc;  35.293 ]_na pn]_p ej pda seba�o 
j]ia cebpa` pk pda seba ^u dan l]najpo pd]p pda Bkqnp bkqj` pk ^a seba�o oal]n]pa lnklanpu, 1.33 ]_na 
vtcev!vjcv!ycu!swkvenckogf!d{!c!vjktf!rctv{!vq!vjg!jwudcpf!cpf!ykhg!vjcv!vjg!Eqwtv!fgvgtokpgf!ycu!eqo.
iqjepu lnklanpu, ]j` ] oi]hh _]od `ksj l]uiajp ^u dqo^]j` pd]p pda Bkqnp bkqj` pk ^a dqo^]j`�o 
ugrctcvg!rtqrgtv{/!Qp!vjku!dcuku-!vjg!Eqwtv!fgvgtokpgf!vjcv!vjg!gpvktg!hqtgenqugf!rtqrgtv{!ycu!eqoow.
pkv{!rtqrgtv{!dgecwug!qh!eqookpinkpi!qh!ugrctcvg!cpf!eqoowpkv{!rtqrgtv{/!!!
! Kp!tgcejkpi!kvu!eqpenwukqp!vjcv!vjg!hqtgenqugf!rtqrgtv{!ycu!eqoowpkv{!rtqrgtv{-!vjg!Eqwtv!ekvgf!Mo-
roch v. Collins-!285!U/Y/!4f!95;-!966!)Vgz/!Crr/�Fcnncu!3116-!rgv/!fgpkgf*, bkn pda lkoepekj pd]p �sdaj 
rtqrgtv{!vjcv!ycu!ugrctcvg!cv!kvu!kpegrvkqp!ku!uq!eqookpingf!ykvj!_kiiqjepu �]o pk `abu naoacnac]pekj 
]j` e`ajpebe_]pekj, pda _kiiqjepu lnaoqilpekj lnar]eho.��  Sda Bkqnp ]_gjksha`ca` pd]p pda bkna_hkoa` 
lnklanpu s]o ]_mqena` sepd ] ietpqna kb pda seba�o oal]n]pa lnklanpu, pda dqo^]j`�o oal]n]pa lnklanpu 
cpf!c!rqtvkqp!qh!eqoowpkv{!rtqrgtv{/!Vjg!Eqwtv!ygpv!qp! vq!uvcvg! vjcv!dgecwug!vjg!jwudcpf!cpf!ykhg!
�_kiiejcha` pdaen lnklanpu sdaj ]_mqenejc� pda bkna_hkoa` lnklanpu, pda bkna_hkoa` lnklanpu �epoahb eo 
_kiiqjepu kj sde_d pda HQR i]u bkna_hkoa pk o]peobu� pda dqo^]j`�o p]t fgdv/!!!

Vjg!Eqwtv!fkf!pqv!gpicig!kp!cp!cpcn{uku!qh!vjg!tgncvkxg!xcnwgu!qh!vjg!ugrctcvg!tgcn!rtqrgtv{!qh!vjg!
ykhg!cpf!qh!vjg!eqoowpkv{!tgcn!rtqrgtv{!qh!vjg!jwudcpf!cpf!ykhg!kp!tgcejkpi!kvu!eqpenwukqp/!Vjg!Eqwtv!
hqwpf! vjcv! vjg!jwudcpf!cpf!ykhg!jcf! hckngf! vq! vtceg!vjg!qtkikp!qh! vjg!hqtgenqugf!rtqrgtv{!uqngn{! vq! vjg!
seba�o oal]n]pa lnklanpu ]j` pd]p pda dqo^]j` ]j` seba qoa` ] iet kb pda seba�o oal]n]pa lnklanpu, pda 
dqo^]j`�o oal]n]pa lnklanpu ]j` _kiiqjepu lnklanpu kb ^kpd pda dqo^]j` ]j` seba. Aa_]qoa kb pda!
okz!qh!rtqrgtv{!wugf!vq!ceswktg!vjg!hqtgenqugf!rtqrgtv{-!vjg!Eqwtv!eqpenwfgf!vjcv!vjg!hqtgenqugf!rtqrgt.
v{!ycu!rwtejcugf!ykvj!eqookpingf!hwpfu!cpf-!vjgtghqtg-!vjg!hqtgenqugf!rtqrgtv{!ycu!eqoowpkv{!rtqr.
gtv{/!
! Sda Bkqnp�o _kj_hqoekj sepd nac]n` pk pda _d]n]_vgt!qh!vjg!hqtgenqugf!rtqrgtv{!ku!eqpvtct{!vq!Vgzcu!
ecug!ncy!cpf!vjg!Eqwtv!ujqwnf!jcxg!eqpenwfgf-!dcugf!qp!Vgzcu!ecug!ncy-!vjcv!vjg!jwudcpf!cpf!ykhg!
gcej! jcf! c! ugrctcvg! rtqrgtv{! kpvgtguv! cpf! c! eqoowpkv{! rtqrgtv{! kpvgtguv! kp! vjg! hqtgenqugf! rtqrgtv{!
dcugf!qp!vjg!tgncvkxg!xcnwgu!qh!vjg!rtqrgtvkgu!cpf!ecuj!vjcv!ygtg!wugf!vq!ceswktg!vjg!hqtgenqugf!rtqr.
gtv{/!Vjku!rqukvkqp!ku!uwrrqtvgf!d{!c!nqpi!nkpg!qh!Vgzcu!ecugu!kpenwfkpi!vjg!2;48!ecug!qh!Gleich v. Bon-
gio-!239!Vgz/!717! )Eqookuukqp!qh!Crrgcnu!qh!Vgzcu-!Ugevkqp!C-!2;48*-!yjgtgkp! vjg!Eqwtv!eqpenwfgf!
vjcv!rtqrgtv{!vjcv!ycu!ceswktgf!ykvj!ugrctcvg!rtqrgtv{!ecuj!cpf!eqoowpkv{!rtqrgtv{!etgfkv!ycu!c!okz.
pqna kb ^kpd oal]n]pa ]j` _kiiqjepu lnklanpu ]j` ]o oq_d s]o ] �gej` kb paj]j_u ej _kiikj� ^apsaaj 
vjg!ugrctcvg!guvcvg!cpf!eqoowpkv{!guvcvg!wpfgt!Vgzcu!ncy/!Kp!cffkvkqp-!vjg!ecug!qh!Cook v. Cook-!78;!
U/Y/3f!692!)Vgz/!Crr/�Ucp!Cpvqpkq!2;95-!pq!ytkv*!tgcejgf!c!ukoknct!eqpenwukqp!qp!rtqrgtv{!vjcv!jcf!
daaj lqn_d]oa` sepd pda lnk_aa`o kb seba�o oal]n]pa na]h lnklanpu, pda lnk_aa`o kb seba oal]n]pa lnkr.
gtv{! xgjkeng! cpf! eqoowpkv{! rtqrgtv{! ecuj/! Vjg! Cook eqwtv! cnuq! uvcvgf! vjcv! kp! vjku! ektewouvcpeg! vjg!
rwtejcugf!rtqrgtv{!jcf!c!okzgf!ejctcevgt!qh!ugrctcvg!cpf!_kiiqjepu sepd ] naoqhp kb ] �oknp kb paj]p.
_u ej _kiikj� lnklanpu ^apsaaj pda _kiiqjepu aop]pa ]j` pda oal]n]pa aop]pa.!
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! Vjg!Orr!eqwtv!eqpenwfgf!vjcv!dgecwug!vjg!hqtgenqugf!rtqrgtv{!ycu!eqoowpkv{!rtqrgtv{!kp!kvu!gpvktg.
v{-! vjg! KTU!ycu!gpvkvngf! vq! hqtgenqug! kvu! nkgp!cickpuv! vjg!gpvktg!rtqrgtv{-!ykvj! vjg!rtqeggfu!qh! vjg!ucng!
dgkpi!wugf! vq!rc{! vjg! hgfgtcn! vcz! nkcdknkvkgu! )kpenwfkpi! kpvgtguv!cpf!rgpcnvkgu*!qh! vjg!jwudcpf-! vjg!tgc.
uqpcdng!gzrgpugu!qh!ucng!cpf!wprckf!cf!xcnqtgo!vczgu!cpf!equvu!qh!vjg!Wpkvgf!Uvcvgu/!Vjg!tgockpkpi!
rtqeggfu!qh!vjg!ucng!qh!vjg!hqtgenqugf!rtqrgtv{!ygtg!vq!dg!rckf!vq!vjg!ykhg!vq!eqorgpucvg!jgt!hqt!jgt!
kpvgtguv!kp!vjg!hqtgenqugf!rtqrgtv{/!
! Sda Bkqnp�o ]llhe_]pekj kb pda o]ha lnk_aa`o bnki pda o]ha kb pda bkna_hkoa` lnklanpu s]o ]hok _kp.
vtcnu pk ateopejc p]t _]oa h]s. Sda HQR eo ]qpdkneva` qj`an pda Hjpanj]h Qarajqa Bk`a (�Code�) pk eo.
lkoa ] p]t heaj kj pda he]^ha l]npu�o ejpanaop ej lnklanpu ^qp jkp kj pda ejpanaop kb ] jkj.nkcdng!rctv{!kp!vjg!
rtqrgtv{/!Jqygxgt-!uwej!hqtgenquwtg!ecp!dg!ocfg!cickpuv!vjg!gpvktg!rtqrgtv{!wpfgt!Ugevkqp!8514!qh!vjg!
Eqfg!gxgp!vjqwij!pqp.nkcdng!rctvkgu!cnuq!qyp!cp!kpvgtguv!kp!vjg!ucog!rtqrgtv{!kh!vjg!Wpkvgf!Uvcvgu!Fku.
vtkev!Eqwtv!qtfgtu!uwej!hqtgenquwtg/! Kp! vjcv!gxgpv-! vjg!rtqeggfu!ctg! vq!dg!cnnqecvgf!coqpi! vjg!rctvkgu!
qypkpi!cp!kpvgtguv!kp!vjg!hqtgenqugf!rtqrgtv{!kp!ceeqtfcpeg!ykvj!vjgkt!kpvgtguv!kp!vjg!rtqrgtv{!cpf-!vq!vjg!
gzvgpv!vjcv!c!rctv{!qypu!c!ugrctcvg!rtqrgtv{!kpvgtguv!kp!vjg!rtqrgtv{-!vjg!rqtvkqp!qh!vjg!rtqeggfu!qh!ucng!
cnnqecdng!vq!vjcv!kpvgtguv!ctg!pqv!uwdlgev!vq!wug!vq!rc{!vjg!vcz!nkcdknkv{!qh!c!nkcdng!rctv{!dwv!ctg!vq!dg!rckf!
fktgevn{! vq! vjg! rctv{!qypkpi! vjg!ugrctcvg! kpvgtguv! kp! vjg!rtqrgtv{/! Vjku! tguwnv!crrnkgu-! hqt! gzcorng-! vq!
rtqrgtv{!qygf!kp!c!lqkpv!vgpcpe{!cpf!kp!c!vgpcpe{!kp!eqooqp/!See,!United States v. Kocher-!579!H/3f!
614! )3f! Ekt/! 2;83*/ Wphqtvwpcvgn{-! dgecwug! vjg! Eqwtv! kp! Orr! eqpenwfgf! vjcv! vjg! gpvktg! rtqrgtv{! ycu!
eqoowpkv{!rtqrgtv{-! vjg!Eqwtv!pgxgt! tgcejgf! vjku! tguwnv! yjkej!yqwnf!jcxg!rckf! vq!Otu/!Qtt!jgt!rgt.
egpvcig! kpvgtguv! kp! vjg!rtqrgtv{!dcugf!wrqp! vjg!rtqrqtvkqp!qh! vjg!rtqrgtv{! vjcv!jgt!ugrctcvg!rtqrgtv{!
kpvgtguv!dqtg!vq!vjg!gpvktg!rtqrgtv{!kpvgtguv!qh!cnn!rctvkgu/!
! Gxgp!kh!vjg!Eqwtv!kp!Orr!ycu!eqttgev!vjcv!vjg!hqtgenqugf!rtqrgtv{!ycu!eqoowpkv{!rtqrgtv{-!vjg!Eqwtv!
]hok b]eha` pk na_kcjeva pd]p pda seba�o dkiaopa]` ejpanaop ej pda lnklanpu d]` ] oal]n]pa r]hqa bkn 
yjkej!ujg!ycu!gpvkvngf!vq!dg!eqorgpucvgf/!Eqwtvu!jcxg!tgeqipk|gf!vjcv!vjg!Vgzcu!jqoguvgcf!kpvgtguv!
qh!c!pqp.nkcdng!urqwug!jcu!xcnwg!cpf!ku!vq!dg!ugrctcvgn{!xcnwgf!kp!vjg!gxgpv!qh!c!hqtgenquwtg!qh!rtqrgt.
v{-! ykvj! vjg! rtqrqtvkqpcvg! xcnwg! qh! vjcv! kpvgtguv! vq! dg! rckf! ugrctcvgn{! vq! vjg! pqp.nkcdng! urqwug/! See,!
Rodgers v. Rodgers-!572!W/U/!788!)2;94*/!
! Cp! kpvgtguvkpi!curgev!qh! vjku!ecug-!cpf!qpg!vjcv!oc{!jgnr! kp!gzrnckpkpi!vjg!eqpenwukqp!qh! vjg! Orr!
eqwtv-!ku!vjcv!vjg!Orr eqwtv!crrctgpvn{!fkf!pqv!dgnkgxg!vjg!vguvkoqp{!qh!vjg!Qttu/!Hqt!gzcorng-!vjg!Qttu!
vtkgf! vq! ctiwg! vjcv! vjg{! jcf!cp! citggogpv! vjcv! yqwnf! jcxg! ejctcevgtk|gf! vjg! hqtgenqugf!rtqrgtv{! cu!
ugrctcvg!rtqrgtv{/!Vjg!Eqwtv!uvcvgf!kp!kvu!Qrkpkqp!vjcv!vjg!Eqwtv!dgnkgxgf!vjcv!vjg!citggogpv!vjcv!ycu!
rtqhhgtgf!d{!vjg!Qttu!ycu!dcemfcvgf!cpf!ycu!htcwfwngpv/!Kp!cffkvkqp-!vjg!Orr!Eqwtv!kp!ugxgtcn!rncegu!kp!
ep Nlejekj atlnaooa` ogalpe_eoi ]o pk pda Nnno� paopeikju ]j` ej kja lh]_a pda Bkqnp atlnaooa` `kq^p 
cu!vq!etgfkdknkv{!qh!vjg!Qttu!cu!ykvpguugu/!
! Crrctgpvn{-!vjg!Qttu!cpf!vjg!KTU!tgcejgf!c!ugvvngogpv!uwdugswgpv!vq!vjg!kuuwcpeg!qh!vjg!fgekukqp!
kp!vjg!Orr ecug!cpf!vjku!ecug!yknn!pqv!dg!crrgcngf/!Vjwu-!vjg!Orr!ecug!ku!qp!vjg!dqqmu!cu!c!ecug!yjgtg!
ugrctcvg! cpf! eqoowpkv{! rtqrgtv{! ctg! wugf! vq! ceswktg! rtqrgtv{! vjcv! ku! ejctcevgtk|gf! d{! vjg! eqwtv! cu!
eqoowpkv{!rtqrgtv{!kp!kvu!gpvktgv{-!ykvj!vjg!Eqwtv!eqpenwfkpi!vjcv!vjg!okzvwtg!qh!rtqrgtv{!wugf!vq!ceswktg!
rtqrgtv{!tguwnvgf!kp!eqookpinkpi!qh!rtqrgtv{!vq!ecwug!vjg!ceswktgf!rtqrgtv{!vq!dg!eqoowpkv{!rtqrgtv{/!
Engctn{!cp!kpeqttgev!tguwnv!dwv!qpg!vjcv!pqy!gzkuvu/!

! !

36

GO TO TABLE OF CONTENTS


